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Chairman Blackburn and members of the Panel, thank you for inviting me to present my
views, which are consistent with those of my employer The Center for Bioethics & Human
Dignity on the bioethical issues involving the use of fetal tissue for research and therapeutic
purposes.
The Center is a Christian bioethics research center at Trinity International University in
Deerfield, Illinois. Founded more than twenty years ago, the Center’s mission is to ensure that
academic and clinical discussions on bioethics include a robust understanding of human dignity
within the broad Judeo-Christian Hippocratic traditions. By so doing, we endeavor to help others
make sound ethical choices when faced with concerns that arise at the intersection of medicine,
science, and technology.
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As a lawyer who has turned her professional attention to bioethics, I am deeply
concerned with the ethical issues surrounding the procurement and use of fetal bodies, organs,
and tissues in research.
There should be no doubt that the use of cadaveric fetal organs and tissue for research
and clinical applications raises serious moral and ethical concerns, concerns that are heightened
when the organs and tissue are obtained as the result of elective abortion. A vast literature proves
this fundamental point, as does a simple statement on the website of the Office of Intramural
Research, National Institutes of Health: “Research using fetal tissues is not prohibited but is
highly regulated.”1 Were there is no controversy, the literature would not be vast, and the
regulation would be light.
The fetus is a human subject entitled to the protections that both traditional and
modern codes of medical ethics provide to human subjects. The fetus, as a uniquely
vulnerable and dependent human person, merits the same (or even heightened) protections that
modern declarations and codes of medical ethics impose on all human subject research. Current
legal standards and other guidelines fail in this regard, giving insufficient recognition to the
moral status of the fetus and violating norms of informed consent.
Biological and moral status of the fetus. (What follows is the briefest mention of serious
philosophical arguments about the moral status of the fetus that have been addressed extensively
elsewhere.) The human fetus, and in its earlier stages, the embryo, has been variously viewed as
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“a nonpersonal organism;”2 tissue;3 a potential or future person;4 a human entity entitled to
special respect or special regard;5 a human being whose moral standing increases during
gestation;6 or an immature human being with the same moral status as an adult human being.7
Science establishes that the nascent human, as a blastocyst, then an embryo, then a fetus,
is an organism of the species Homo sapiens, and genetically distinct from both father and
mother. She8 is a determinate humane being, enduring over time, who directs her own integral
organic functioning. Given time, nutrition, and a safe environment, the embryo, then fetus, will
grow and develop through all the natural stages of human life.9 Rather than being a distinct—and
lesser—form of human life, the fetus is a distinct human being at a particular developmental
stage. As such, she is not a potential human being, but an actual human being, whose life should
not be intentionally ended by force. It is “morally impermissible to engage in any research, for
any purpose, that involves the destruction of human beings at any stage of their lives, including
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the embryonic stage, or in any condition, however weak or dependent.”10 Those who are
responsible for terminating the life of a fetus have failed to recognize this fundamental principle
of human dignity, and thus have no moral claim to be able to donate or assign the body, organs,
or tissues of the fetus to others, regardless of the nobility of purpose.
Legal status of the fetus. The legal status of the embryo and fetus is at odds with the
scientific facts and moral reality. In Roe v. Wade, The U.S. Supreme Court decided that the fetus
is not a “person” for purposes of constitutional rights.11 Elective abortion, the source of most
fetal tissue used in research, has been permitted throughout pregnancy since 1973.12 Lamentably,
the US is one of only four nations that permit abortions after viability.13 Unlike born human
beings, the fetus-to-be-aborted lacks meaningful constitutional, statutory, or regulatory
protection. This exposure makes the fetus vulnerable to callous disregard for her well-being, and
makes it easier to regard her as the “other,” as an object of interest to researchers, rather than as a
human being with interests of her own. Human fetal tissue procurement entities facilitate
acquisition of cadaveric fetal organs and tissue, but this does not, in itself, insulate researchers
from the moral concerns. Yet, the history of medical research ethics is one of increasingly
rigorous protections, particularly for vulnerable populations, such as children as those who may
not benefit directly from the research. The fetus-to-be-aborted would seem to be among the most
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vulnerable human beings of all, yet due to the mother’s elective abortion, is beyond the reach of
most regulatory consideration.
Human subject research ethics. If the fetus is a human being, then he or she should be
entitled to legal and ethical protections for human subject research. Contemporary ethical
guidelines for using human subjects in medical research generally adhere to the principles of
respect for persons or autonomy, beneficence, nonmaleficence, and justice. Beginning with the
Nuremberg Code of 1947 and its condemnation of research on unwilling subjects, principles of
medical research have expanded protections for children and other vulnerable populations,
ensured that consent is genuinely informed and voluntary, required that risks to participants be
minimized, and expanded access for participants to the benefits of the research. The World
Medical Association’s Declaration of Helsinki in 1964 laid down the cornerstone principles for
physicians and other participants in medical research involving human subjects. Two of its
provisions included separating the roles of physician and investigator, and distinguishing
therapeutic research from that which was “purely scientific and without therapeutic value to the
person subjected to the research.”14 Further, the Declaration applies not only to human subjects,
but also to research on “identifiable human material or identifiable data.”15 In fact, international
studies using fetal cadaveric tissue report compliance with the Declaration of Helsinki in the
procurement and processing of tissue or organs.16 Even companies that do not conduct trials or
studies in vivo follow the principles of the Declaration.17
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A few years after the Declaration of Helsinki was adopted, the National Commission for
the Protection of Human Subjects of Biomedical and Behavioral Research in 1975 addressed
research involving living, nonviable fetuses. Although much of the report focused on the to-beaborted fetus, a majority of the members also approved the use of the dead fetus, fetal tissue and
fetal material.18 The use of fetal tissue was more directly addressed in 1998 by the NIH Human
Fetal Tissue Research Transplantation Panel. New guidelines had to be developed for research
using cadaveric fetal organs and tissue. The NIH panel attempted to erect a barrier between
abortion and fetal tissue research, to keep the contested morality of abortion from tainting the
ethics of using aborted fetal remains. The Committee for Pro-Life Activities of the National
Conference of Catholic Bishops contended that taken in the abstract, even if “it may not be
wrong in principle”, it was difficult to see how the practice could avoid “a morally unacceptable
collaboration with the abortion industry.”19 Current events suggest that the problem has not been
resolved, and that morally unacceptable collaboration continues.
Federal law permits and regulates transplantation of fetal tissue from induced abortion, as
well as spontaneous abortion and stillbirth.20 Although originally drafted in response to fetal
tissue transplantation experiments, §289g-1 of Title 8 of the Code of Federal Regulations is
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interpreted to apply to the use human fetal tissue in research.21 Fetal tissue research is also
subject to the Common Rule, which requires that an Institutional Review Board (IRB) approve
the research protocol.22 The woman’s participation must be solicited separately from, and
subsequent to, her decision to abort. Further, there must be “no alteration of the timing, method,
or procedure used to terminate the pregnancy solely for the purposes of obtaining the tissue.”23
Whether any alteration was in fact made is not independently verified; the physician merely has
to sign a statement to that effect. There is no effective oversight to ensure compliance with this
regulation, as the vast majority of abortions take place in clinics that are outside the ordinary
system of healthcare, and thus are not subject to established institutional oversight and
accreditation requirements that exist in hospitals and ambulatory surgical centers. Further, they
rigorously resist health standards that are imposed on other ambulatory surgical centers from
being applied to their abortion clinics.
More recent guidelines for federally funded research exhibit solicitude for living fetuses
as research subjects, but not for cadaveric fetuses.24 If the research involves a fetus-to-be-born,
both mother and father must consent. But if the mother chooses to terminate her pregnancy, only
her consent is required for research using the fetal remains. To insulate fetal tissue donation from
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encouraging abortion, the woman must not be offered monetary or other inducement to terminate
her pregnancy.25 Again, this takes place outside of established institutional oversight.
Two provisions of the recent revision of the Declaration of Helsinki in 2000 are worth
noting. First is the revision’s statement that “considerations related to the well-being of the
human subject should take preference over the interests of science and society.”26 Although the
“human subject” applies to living subjects, it does seem that the interests of “science and
society” have outweighed concern for the fetus whose death is not due to accident or disease, but
due to her vulnerable status of being undesired by her mother. Second, the Declaration rejects
using people as a means to an end, particularly vulnerable populations, that is, “those who will
not benefit personally from the research.”27 Of course, even if the research could benefit other
fetuses in utero, this would still be a case of using this fetus as a means to that end.
For the most part, the trajectory of the development of public policy on protection of
human subjects in medical research is one of continual expansion, and heightened concern to
ensure that vulnerable populations are not disadvantaged or exploited. This circle of concern
ought to include the fetus-to-be-aborted. Consequently, the only permissible research involving
human fetuses ought to be research that is for their benefit, or if not for their benefit, research
that causes no more than minimal harm.28
Thus far, my comments have focused on the general principles of research ethics that
ought to be applied to research involving fetal tissue obtained as the result of elective abortion. I
now turn to the specific issue of informed consent, a prerequisite for ethical research on human
25
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subjects. In this specific context, the ethics of consent cannot be limited to the standard criteria of
competence, capacity, understanding, and ability to communicate. In addition, we must consider
the moral agency of the person called upon to give consent, that is, the mother of the fetus-to-beaborted. Our assessment of her moral agency will in turn depend on our position regarding the
status of the unborn child, and the ethics of abortion.
If one takes the perspective that the fetus possesses diminished moral interests, or none at
all, her decision to abort is not problematic. Thus, the mother might choose to consent for the
sake of “advancing research” or “eradicating a disease.” Or, she might project what her unborn
child would have wanted. The National Commission for the Protection of Human Subjects of
Biomedical and Behavioral Research discussed the “principle of proximity,” the view that we
would want to help those most like us. Thus, where therapies or research are being developed to
help pregnant women, fetuses, and premature neonates, the fetus might be viewed as a subject
who would “want” to help those proximate others.
Some ethicists would go further and argue that each of us has an obligation to provide our
our own body to the human community upon our death, and, by extension, impute this obligation
to the fetus. Thus, the mother would be “consenting” on behalf of her fetus, fulfilling an imputed
fetal obligation to the community he is not permitted to enter. In her analysis of fetal tissue
transplantation, Kathleen Nolan elaborates on a problem with this view:
In the setting of elective abortion a cruel irony thus emerges: fetuses that have been
excluded from membership in the human community by a societally sanctioned maternal
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decision to abort now have obligations to that same community because of membership
in it.29
We reject this “cruel irony.” The fetus’s “obligation” to the human community does not warrant
overriding the principles of protection and informed consent.
A similar perspective is expressed in the advocacy of universal organ conscription, based
on the principle that “dead bodies are a public resource that may be deployed to serving the
common goal of saving human life.”30 The U.S. has not adopted a moral theory of organ
donation based upon “obligation to the community” or “public resource.” Neither have we
adopted the rule of “presumed” or “mandatory” consent. Instead, we have preserved the longstanding rule of prospective actual consent.
In consenting to terminate her pregnancy by abortion, the mother compromises her moral
agency to also consent to the use of the fetal remains by others. Even though she is not the
primary actor in the death of her unborn child, her consent is necessary to others carrying out the
procedure.31 By virtue of her choice to end her child’s life, she is morally disqualified from
“donating” that child’s remains. So, too, are the other participants in the abortion procedure.
Thus, we are left with no one morally qualified to consent, an ethical barrier not reflected in the
current regulatory framework, a framework that unreflectively presumes full moral agency on
the part of the mother and the abortion provider.
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Even if it were morally permissible for a woman seeking abortion to donate fetal
remains for research, we question whether the process for obtaining such consent meets
current norms for obtaining informed consent. To illustrate this concern, I will now examine
key principles of informed consent that are placed at risk or violated outright by current
procedures for obtaining consent to fetal tissue donation.
Process. As stated by the Department of Health and Human Services, “informed consent
is a process, not just a form.”32 Thus, valid consent is more than a point in time, or a signature on
a document. Procedures should be “designed to educate the subject population in terms that they
can understand.”33 An informed consent process takes time, and time represents a business
cost/expense, and optimally involves someone who accompanies the patient.
Patient perspective. As someone who has sat in on informed consent discussions with a
physician, either as a family member or for myself, I have experienced the well-known
phenomenon of a competent patient not remembering details of what was discussed. Had I not
been present, taking notes, and asking questions, much of the conversation would have been lost.
Where surgery was contemplated, the informed consent discussion took place twice, the second
time just before the procedure. The stress of surgery may make it difficult to process the longterm implications of an immediate decision, let alone future regrets or satisfaction.
Contemplating an abortion is a stressful event. As the UK Human Tissue Authority (HTA) writes
that, “the loss or termination of a pregnancy, whatever the circumstances, is clearly an
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exceptionally sensitive and emotional time for a woman.”34 The HTA further notes that even if
she does decide how to dispose of “pregnancy remains,” she “may change her mind at a later
date or ask about what arrangements were made.”35
Whether the mother’s decision to consent to the use of her fetus’s body, organs, or tissue
for research can be truly informed is problematic. Federal law requires that she must consent to
the abortion prior to being solicited to consent to research using the aborted fetal tissue.36 How is
the solicitation to donate tissue insulated from her abortion decision? Does it occur moments
before the surgery? It would be relevant to know the timing of the solicitation, who is talking to
the patient, and the nature of the discussion. Is the woman given a copy of the informed consent
form(s) she signs? Do they contain detailed information about the kind of research being
conducted, potential benefits expected from the research,37 and how the identity and origin of the
tissue will be disclosed or protected?38 Is she made aware of the specific body parts that will be
harvested? The request may be for the unborn child’s eyes,39 his brain,40 his kidneys that might
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be transplanted into a rat,41 his thymus, or pancreas.42 But the greatest demand might be for his
liver.43 Women might find this factual information relevant to their decision.
Current practices involving adults justify raising these concerns. A comprehensive study
by Siminoff and Traino in 2013, of over 1,000 cases of adult tissue donation noted that specific
elements of informed consent were often missing, such as how the tissue will be stored;
notification if the tissue is deemed unusable; whether the tissue will be used outside the US;
whether the tissue will be modified (e.g., into commercial products such as penile enlargements,
or reconstructive surgeries such as eyelid repair); family receipt of a copy of the informed
consent document; and, the morally relevant distinctions between the ‘for profit’ and ‘nonprofit’
organizations involved.44 Siminoff and Traino’s findings are echoed by the conclusions of the
HHS Office of Inspector General’s report that “tissue banking and processing practices have
gradually diverged from donor families’ expectations in recent years.”45 In fact, donors may
think that their loved one’s body will be used for immediately life-saving procedures or for
medical education, only to learn to their horror and dismay, that all “usable” body parts were
41
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harvested,46 or that the body was used as a crash test dummy.47 One study revealed that 73% of
families were not aware that the body tissue of their loved one would be bought and sold, and
they objected to sale for any purpose.48
Privacy. Concerns about privacy are not limited to disclosure of identifiable information.
(This raises the question: who is the subject here? Does “identifiable information” apply on to
the fetus, or does it extend to the mother as well? As they are genetically distinct human beings,
her DNA would not be involved, unless placental and umbilical tissues were harvested.) There
may be additional concerns about how the woman is selected for solicitation. Who has access to
her medical records, and are they authorized by law to do so?
Discrimination. In the history of the use of human bodies and tissues for medical
education and research, there is a disturbing pattern of first seeking access to the bodies and
organs of the most disadvantaged in society. The 1975 National Commission for the Protection
of Human Subjects of Biomedical and Behavioral Research noted that there had been “instances
of abuse in the area of fetal research” and “that the poor and minority groups may bear an
inequitable burden as research subjects.”49 It would be important to know the demographic
profiles of women who are solicited to donate. Is there a disproportionate representation from

46

See, e.g., Kate Wilson, Vlad Lavrov, Martine Keller, Thomas Maier, and Gerard Ryle,
“Skin, Bones and Tissue for Sale: How the Dead Are Being Used for Grisly Trade in Human
Body Parts,” Daily Mail, July 17, 2012, accessed February 29, 2016,
http://www.dailymail.co.uk/news/article-2175006/Skin-bones-tissue-sale-How-dead-used-grislytrade-human-body-parts.html.
47
Mark Katches, William Heisel, Ronald Campbell, “Body Donors Fueling a Booming
Business,” Orange County Register, April 17, 2000. Available at
http://www.sweetliberty.org/issues/hate/bodybrokers.htm. Accessed February 29, 2016.
48
Laura A. Siminoff, Heather M. Traino, and Nahida Gordon, “Determinants of Family
Consent to Donation,” Journal of Trauma 69, no. 4 (2010): 956–963.
49
National Commission for the Protection of Human Subject of Biomedical and
Behavioral Research, Research on the Fetus, 62.

14

poor or educationally disadvantaged women? From minority groups? In her discussion of the use
of fetal tissue for transplantation, Nolan notes that if we make the move toward “routine
salvage,” this could signal a move toward the same treatment of adult cadavers “as a basic mode
of cadaveric treatment,” demonstrating the “harsh but fairly consistent historical practice of
looking first to society’s outcasts when new necrogenous materials (such as autopsy specimens)
are needed.”50 Further, the informed consent process itself may be discriminatory. The first
comprehensive study in the U.S. on consenting to tissue donation noted that older adults and
nonwhites (African Americans, Asians, and Hispanics/Latinos) were given less information that
younger, white decision makers.51
If such ethical problems exist in research involving adult cadaveric tissue, where
institutional oversight is presumably rigorous, how much more reason do we have to think that
they exist in the less-regulated context of free-standing abortion clinics?
There is yet another reason to oppose the current practices of fetal tissue research:
it is unnecessary. While fetal tissue research has been going on for decades, its results have been
meager.52 There are three general areas of application: fetal tissue transplantation, vaccine
development, and basic biological research. Fetal tissue transplantation has had few successes,
and a number of lamentable, even “devastating” results.53 Although early vaccine lines, most

50

Nolan, 15.
See Siminoff and Traino, 1.
52
See summary and references compiled by David A. Prentice, “Written Testimony:
Wisconsin Assembly Committee on Criminal Justice and Public Safety.” August 11, 2015.
Accessed online on February 29, 2016, at https://lozierinstitute.org/written-testimony-of-david-aprentice-ph-d-in-support-of-wisconsin-bill-to-prohibit-sales-and-use-of-fetal-body-parts-fromabortion/.
53
Gina Kolata, “Parkinson’s Research Is Set Back by Failure of Fetal Cell Implants,”
New York Times, March 8, 2001, accessed February 29, 2016,
51

15

notable poliovirus, were developed from tissue harvested from aborted fetuses, “newer cell lines
and better culture technique make this reliance on fetal cells an antiquated science.”54 The CDC
and medical experts have agreed that no new fetal tissue is needed to develop rubella and other
vaccines that grow in human cell culture.55 Basic research also “relies on antiquated science and
cell cultures.”56 More progressive alternatives include induced pluripotent stem (iPS), an
unlimited, ethically-derived source of cells, “which can be produced from tissue of any human
being, without harm to the individual donor, and with the ability to form virtually any cell type
for study and modeling, or potential clinical application.”57 Very little of current fetal tissue
research is germane to improving fetal health. The few theoretical surveys of fetal development,
for example, when certain genes are expressed, have little to no practical benefit near term.58
Meanwhile, ethically derived alternatives are growing in numbers and successes. Current
advances in non-destructive stem cell research hold the promise to obviate the need for cadaveric
fetal tissue in research and therapy. The NIH/FDA database reports over 3,300 approved ongoing
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or completed clinical trials using adult stem cells.59 Worldwide, over 70,000 people receive adult
stem cell transplants each year, for dozens of different conditions. Use of these therapies show
no signs of slowing down, with well over one million adult stem cell transplants total.60
Rather than pursuing morally objectionable sources of human tissue for research, we
would urge robust support for continuing life-saving and health-improving research and clinical
applications using ethically-derived cells. We should not seek to restore our own bodies at the
cost of using the tiny bodies of others, whose only offense was to be growing in the “wrong”
womb at the “wrong” time. As a people, we deserve better, and as a nation we are called to be
better.
A just society has no moral or other claim on electively aborted fetal bodies, organs, or
tissues. Unborn children scheduled for termination by induced abortion are among the most
vulnerable, if not the most vulnerable, populations in the human family. As has been said by
many leaders in many ways, a society will be judged by how it treats its weakest, most
vulnerable members. Curbing the current practice of fetal tissue research would be a small but
very significant step to honor that maxim.
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According to ClinicalTrials.gov, accessed February 28, 2016,
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Alois Gratwohl et al., “One Million Haemopoietic Stem-Cell Transplants: A
Retrospective Observational Study,” The Lancet Haematology 2, no. 3 (2015), e91–e100.
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